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Introduction

COVID-19 has created great uncertainty for
all and our understanding of the virus and its
implications seem to be evolving rapidly. Employers
have had to deal with a sudden shutdown, invoke
their Business Continuity Plans, grapple with the
Furlough scheme and negotiate with landlords
and other creditors. All in a matter of weeks.

The cliché is that locking down was easy, but
unlocking will be difficult. Official guidance has
at times been vague or contradictory leaving
business owners to fear that a wrong move could
result in lost customers, reputational damage,
enforcement or legal action.

Returns to work are starting, but millions of office
workers are likely to be among the last. Many
office based businesses are taking a staged
approach — the first stage being those struggling
most at home or those in need of supervision.
With the potential for a large number of workers
sitting together, often in areas with little or no
natural ventilation, what are the ramifications if
organisations get it wrong? Could Covid-19, as
some have suggested, be the ‘next PPI'?

This short guide outlines your responsibilities
as an employer to look after your people,
provides awareness of potential civil liability
claims and suggested steps you could take to
help mitigate such situations.



Your responsibility as an
Employer

The law requires you to take reasonable care
to ensure the health, safety and welfare of your
employees whilst they’re at work. However, if a
breach causes an employee to be injured or suffer
ill-health, the courts may decide that you must pay
compensation.

Before the pandemic, most workplace hazards
and accidents are obvious. Injuries can usually
be identified by a medical examination and
faulty equipment, absence of training, or poorly
maintained premises are all clear evidence of failure.

However, COVID-19 creates new challenges such
as;

Virus symptoms may not have yet been fully
defined.

We're yet to know precisely how the virus is
transmitted or how infectious asymptomatic
people might be.

The guidance on reasonable precautions is
regularly changing e.g. face-coverings and
social distancing.

Understandably, people are anxious about
reintegrating back into ‘normal’ life, with the
media telling us that there might be a second spike.
With many employees aware of the company’s
responsibility to ensure workplace safety, there’s a
real risk of legal action against employers.

Ways in which claims could arise include;

Contracting the virus - an employee could
allege that their employer failed in their duty
of care if they tested positive for COVID-19
after returning to the office, especially if they
were reluctant to do so in the first place.

The possibility of catching COVID-19 - the
mental anguish that employees may have
caught the virus, could also cause a claim.
This has been seen before with asbestos
exposure, where compensation has been paid
to those exposed to asbestos who fear that
they may contract lung disease as a result.
This is perhaps less likely with COVID-19, as
symptoms tend to develop within a short period
after infection, but there’s still a strong mental
health issue, which will continue to evolve.

Workplace stress — this applies to both those
returning to the workplace and those still
working remotely. An employer who fails to take
steps to address a reasonably foreseeable
problem, may be held liable for an employee’s
resultant ill health.

Not just employees — duty of care extends
to other parties such as visitors, contractors,
or even trespassers. What about if staff family
members become infected? Where will a court
land on the principle of ‘proximity’?

Disgruntled staff — adversity brings creativity
and claims could therefore come from
employees who feel pressured into returning
to work. Equally, those workers who have
unfortunately been made redundant, may have
lost goodwill towards the organisation. During
periods of economic recession, fraudulent
claims tend to increase.
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All claims need to be proven

Fortunately for firms, the need to prove causation
still remains. Injured parties must be able to show
that ‘on the balance of probabilities’ their ill-health
was contracted at work. It’s difficult to know
where sources of infection have come from. Similar
situations exist with noise induced hearing loss
- was it the noisy job or the rock concert at the
weekend?

It's also important to consider casual employees
who are working more than one job. The courts
require the claimant to purely show that the
employer being litigated against is liable. That
particular company may then seek a contribution
from others who have joint and several liability.

The steps you can take

Here are some of the key steps you can take to
help look after the welfare of your people and avoid
unnecessary liability claims.

Stay informed
The Government has been publishing

as each has begun
to reopen. Although this guidance doesn’t change
the law (Health and Safety at Work Act 1974 and
other legislation) it does give helpful suggestions on
measures to take.

Complete risk assessments

Environmental Health Officers will ask to see
them if they visit. Assessments must identify
the risks of infection and transmission in the
particular workplace, and specify reasonable
control measures. The controls then need to be
implemented and monitored, and the outputs from
the risk assessment clearly communicated.

Sutton Winson Consultancy Services can help
you produce your return to work risk assessment
and give practical advice on setting up your office
for reoccupation.

Contact us on 0330 008 5555 or e-mail
riskmanagement@swib.co.uk.

Office vs homeworking

For many firms, temporary homeworking has been
successful for most so do you need all employees
to return to the office? However, permanent
homeworking needs to be carefully considered, for
example;

Suitable workstation set-ups for long-term
homeworking.

Remote workers struggling with home life
distractions and prolonged isolation.

Interegrating new starters and employees who
require supervision.

They might be working from home, but you
still have a duty of care for employees who are
working remotely. Staff mental wellbeing should
be monitored and maintained through regular
communication. A simple but regular “How’s it
going?” call from a manager or colleague can
make a big difference. It provides an opportunity to
engage in conversation, share any worries or ask
questions.

However, don’t forget, there are many intangible
benefits of being in the office, such as
team building, sharing of ideas, spontaneous
conversations, networking opportunities, better
communication and so on.

Communication is key

It's important to speak to your workers and
understand their needs. For some these may be
practical, such as equipment or a chair. Others
may be in need of more regular ‘virtual’ contact
with colleagues or managers and some may want
less. Some employees may be keen to return to
the office at the earliest opportunity, while others
may be looking to make homeworking permanent.
Keep a record of these discussions.

Keep remote workers in the loop, both in terms of
the health and wellbeing of its employees but also
in terms of business arrangements and plans to
see through this difficult trading period.
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Reopening offices & contact centres

Back in May, we produced which included some of the non-COVID Health
& Safety considerations when reopening premises, including overdue machinery inspections and risk of
Legionella.

Since then, the ;
which was published in July.

Some of the practical measures you should consider include:

Office deep-clean before reopening and a staged return, with initially limited numbers.

Flexible hours for staff commuting on public transport, so they can travel off peak.

Separate entry and exit points to the office, perhaps making use of fire escapes.

Temperature checks of employees and visitors entering the building.

Review the seating plan. Where this isn’t practicable or where the prescribed distance can’t be
maintained, mitigation such as screens could be used.

Keep people assigned to a single workstation and avoid ‘hot-desking’.

Limit meeting room capacity (a good opportunity to reduce the number of meetings you have).

Reduce lift capacity and encourage staff to use the stairs whenever possible (added health benefits).

Reduce touch points, e.g. keep internal doors open, but check with your fire risk assessor.

Signpost one-way systems, social distancing rules and regular hand hygiene.

Hand sanitizer stations at key points, such as main entrance, kitchen, meeting rooms and around
blocks of desks.

Ensure fresh air flow and ventilation. Air-conditioning systems should be switched to fresh air rather
than recirculation.

Toilets and washrooms:
Enhance cleaning.
Take alternate urinals and washbasins out of use.
Paper towels should be used instead of air dryers.
Ensure water runs hot without an excessive delay.

Stagger break and lunchtimes and limit the number of people in kitchens/rest areas at any one time.

Avoid non-essential visitors and keep any visitors at a safe distance from receptionists, or install
screens.

Avoid staff travelling between offices where you have multiple sites.

This isn’t an exhaustive list and employers are urged to keep up-to-date with the latest Government
guidance for offices. What is necessary for your own workplace will depend on its particular size and
nature, as well as the number and profile of employees.
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Monitoring employee health

Safety measures alone don’t remove an employer’s
duty of care. Ongoing policing and monitoring of
office rules is important. Part of this will involve
health surveillance (Management of Health and
Safety at Work Regulations 1999 — Reg. 6).

This doesn’t mean significant expenses of
occupational hygienists or medical professionals.
Basic surveillance can be done in-house to
monitor the health of workers.

Communicate the importance of reporting any
COVID-19 symptoms immediately and use regular
one-to-one catch-ups to enquire about ill-health —
physical and mental.

Digital, non-contact thermometers could be
used for regular temperature checks. A short
questionnaire and declaration could be used -
particularly for returning workers — to check that
they don’t, and haven’t during the past 14 days,
had any symptoms of the virus.

As with any health monitoring, remember your
statutory obligations under GDPR as these also
haven’t gone away.

Further help & guidance

Don’t forget, we can help you produce your return
to work risk assessment and give practical advice
on setting up your office for reoccupation. If you
have any questions about this or anything you’ve
just read, please contact us on 0330 008 5555 or
e-mail riskmanagement@swib.co.uk.

Please note:
The information written in this document is generic
guidance only. Please continue to refer to all
Government regulatory and legislative guidance,
recognising that this is changing and developing at
a rapid pace.

Sutton Winson Consultancy Services does not
give any condition, warranty or other term, or accept
any duty of care or liability, in connection with the
quality or fitness for purpose of this document, or
any loss or damage resulting from reliance on it.
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